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The following table shows the page at which each monthly issue of 
The Banxinc Law Journat during the year 1963 begins and ends. 
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The following index and digest contain legal cases and articles which 
have appeared in The Banxinc Law JourNat during 1963. The entire arrange- 
ment, including the number of sections follows the plan of the new sixth 
edition of the Banking Law Journal Digest. The new Digest contains sum- 
maries of more than 15,000 banking decisions which have been published in 
The Banxinc Law Journat from the time of its establishment in 1889 down 


to and including December, 1961. 


ACCEPTANCES 


§11. Retention of bill as acceptance. 
North Carolina (1962) When bank to 
which draft was forwarded for collection 
held it for six business days before re- 
turning it unpaid to drawer, it was not 
liable to drawer absent proof that chances 
of drawer to collect its claim were jeopar- 
dized during the six business days the 
collecting bank held the draft. Benthall 
v. Washington Hog Market, Inc., 127 S.E. 
2d 507, 80 B.L.J. 145. 


ACCOMMODATION PAPER 


§26. Rights of an accommodation maker 
or indorser. 

Florida (1962) Accommodation indorser of 

note payable to and at bank was not 

discharged by failure of bank to apply 

against note funds on deposit with it at 


maturity of note in the account of the 
maker, even though note was payable at 
the bank, which is under the U.I.L. equiv- 
alent to an order on the bank to pay it. 
Central Bank & Trust Co. v. Meltzer, 
Fla. App., 145 So.2d 766, 80 B.L.J. 172. 


§41. Liability to party accommodated. 


Pennsylvania (1963) An accommodation 
party who signed or indorsed checks is 
not liable to the party accommodated 
even though the party accommodated is 
the payee. Uniform Commercial Code 
§ 3-415 applied. United Refrigerator Co. 
v. Applebaum, 189 A.d 253, 80 B.L.J. 647. 


§42. Liability to parties other than the 


one accommodated. 
Michigan (1963) There is consideration 
moving to the accommodated party on a 
renewal note where the monthly install- 
ment payments were reduced on the re- 
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newal note. An accommodation party on 
such a renewal note is liable thereon even 
though such accommodation party had 
not been party to any prior note. Ann 
Arbor Const. Co. v. Glime Const. Co., 120 
N.W.2d 747, 80 B.L.J. 741. 


New Mexico (1963) While the maker of a 
note would not be liable to the payee if 
it is shown that the maker received no 
consideration, the maker is liable if he 
signed note as accommodation party, un- 
less it is shown that no consideration was 
received by joint maker or by other third 
party. Hutchinson v. Boney, 382 P.2d 
525, 80 B.L.J. 1090. 


AGENTS 


§56. Agent's authority. 


Michigan (1963) Where close corporation, 
by its secretary, entered into agreement 
which obligated it to pay certain monies 
and signed promissory note in connection 
therewith, corporation’s defense that 
agreement to pay was not binding be- 
cause not authorized by board of directors 
was insufficient where president, who au- 
thorized agreement, personally managed 
all of the corporation’s affairs. Binkowski 
v. Tech Plaza, Inc., 119 N.W.2d 589, 80 
B.L.J. 457. 


§57. Agent's authority to indorse. 


Texas (1963) Payee of checks cashed by 
payee’s bookkeeper has cause of action 
against cashing bank where bookkeeper’s 
authority was limited to depositing checks 
at a different bank with indorsement for 
deposit and where plaintiff had no ac- 
count at cashing bank. Bookkeeeper’s au- 


thority to indorse for deposit does not in- 
clude authority to indorse generally and 
cash checks to order of bookkeeper’s em- 
ployer. Heusinger Hardware Co. v. Frost 
Natl Bank, Tex. Civ. App., 364 S.W.2d 
851, 80 B.L.J. 800. 


§58. Personal liability of agent on note. 


Connecticut (1963) Where note was signed 
“Rischall Electric Co., Inc., Harold M. 
Rischall,” it was not signed in a represent- 
ative capacity by Harold M. Rischall, and 
latter is personally liable on the note un- 
der Uniform Commercial Code § 3-403. 
Universal Lightning Rod, Inc. v. Rischall 
Electric Co., 24 Conn. Sup. 399, 192 A.2d 
50, 80 B.L.J. 1025. 


Georgia (1963) Where president of cor- 
poration who had signed his name to two 
notes did not allege unequivocally that 
the notes were intended by the parties to 
be signed by the corporation, but alleged 
that the notes were signed “on behalf of” 
the corporation, there is no defense to the 
notes on the ground there was a mutual 
mistake. Maugham v. Hotel Restaurant 
& Supply Co., Ga. App., 131 S.E.2d 74, 
80 B.L.J. 740. 


AMOUNT 


§88. Construction of instruments 
ambiguous as to amount. 


U. S. Court of Appeals, District of Colum- 
bia (1963) Makers of note have burden of 
showing that full amount of note need not 
be paid where note contained provision 
for reduction of amount if accounting 
statement disclosed net worth of less than 
certain amount. Roberts v. Marsh, 316 F. 
2d 385, 80 B.L.J. 835. 
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INDEX v 
ANTEDATED AND POSTDATED reach account in wife’s name, even though 
INSTRUMENTS husband has authority to draw checks on 
§90. Validity the account and actually does so. Staley 


Missouri (1963) Where check was issued 
on June 10 post-dated August 1, paid by 
the bank on June 12, and drawer stopped 
payment on July 2, the bank was entitled 
to recover the proceeds from the person 
receiving payment, where it appeared 
that neither the latter nor the bank had 
been aware of the date. It was held that 
payment had taken place under a mistake 
of fact, that the person receiving payment 
had not changed his position, and that 
bank’s negligence in paying post-dated 
check should not bar recovery. Delmar 
Bank v. Douglas, Mo. App., 366 S.W.2d 
80, 80 B.L.J. 726. 


ASSIGNMENTS 


§94.5. Assignment of accounts 


receivable. 


Massachusetts (1963) Certain funds due 
bankrupt contractor were paid into court 
and claimed by both bankruptcy trustee 
and bank which had loaned money to the 
contractor on assignment of certain re- 
ceivables. Part of the funds were held 
to belong to the bank, notwithstanding 
prohibition in the contract of assignment, 
since the account debtor had paid the 
money into court. McLaughlin v. New 
England Telephone and Telegraph Co., 
188 N.E.2d 552, 80 B.L.J. 648. 


ATTACHMENT, GARNISHMENT 
AND EXECUTION 
§103. 


Mississippi (1962) Writ of garnishment di- 
rected against husband is insufficient to 


Liability of bank as garnishee. 


v. Brown, 146 So.2d 739, 80 B.L.J. 47. 


§104. Property subject to garnishment. 


New York (1962) New York bank’s garnish- 
ment of wages of Canadian resident em- 
ployed in Canada by Canadian National 
Railway Company by service of garnishee 
order on Buffalo, New York office of em- 
ployer would not be vacated by debtor’s 
discharge in bankruptcy under Canadian 
law despite exposure of employer to pos- 
sible double liability. Bank of Buffalo v. 
Vesterfelt, Erie County Ct., 232 N.Y.S.2d 
783, 80 B.L.J. 180. 


ATTORNEY'S FEES 


§109. Provision in instrument for attor- 
ney’s fees held valid. 

New Jersey (1963) Note in customary form 
which provided for “reasonable attorneys 
fee if collected by law or through an at- 
torney at law” can be enforced as to at- 
torneys fees. First Savings & Loan Ass’n 
v. Heldman, 79 N. J. Super. 65, 190 A.2d 
400, 80 B.L.J. 834. 


BANKING 


§113. Definition of bank. 


Alaska (1962) Corporation which received 
“investments” from the general public 
which it returned upon demand, which 
were insured by an agency of the federal 
government, and upon which it paid “div- 
idends” was engaged in the business of 
banking within meaning of Alaska Bank- 
ing Code. American Building & Loan 
Ass'n, Inc. v. State of Alaska, 376 P.2d 
370, 80 B.L.J. 273. 
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Federal Reserve Board (1963) Bank Hold- 
ing Company Act of 1956 was aimed at 
commercial banks, and “industrial banks” 
are not banks as terms is defined in Act; 
acquisition of stock of industrial bank 
does not cause a corporation to be a bank 
holding company; and since such institu- 
tion is not a bank, bank holding company 
may not acquire stock of industrial bank. 
Board of Governors of the Fed. Reserve 
System, 12 CFR 222.116, 80 B.L.J. 354. 


§113.1. Bank holding companies. 


“Bank Mergers and Holding Companies 
and the Public Interest”, article by David 
C. Dorset, discusses recent developments. 
80 B.L.J. 755. 


U. S. Dist. Ct., Dist. of Col. Cir. (1962) 
Louisiana statute making it unlawful for 
any bank holding company or subsidiary 
to open for ‘business was within power 
reserved to the states under Federal Bank 
Holding Company Act and prevented 
opening of national bank by bank holding 
company in Louisiana. Bank of New Or- 
leans and Trust Co. v. Saxon, 211 F.Supp. 
576, 80 B.L.J. 555. 


Federal Reserve Board (1963) Bank Hold- 
ing Company Act of 1956 was aimed at 
commercial banks, and “industrial banks” 
are not banks as term is defined in Act; 
acquisition of stock of industrial bank 
does not cause a corporation to be a bank 
holding company; and since such institu- 
tion is not a bank, bank holding company 
may not acquire stock of industrial bank. 
Board of Governors of the Fed. Reserve 
System, 12 CFR 222.116, 80 B.L.J. 354. 


§119. State control of banking business. 


“1962 Legislative Developments in Bank- 
ing Law”, article by Murdock K. Good- 


win, presents recent federal and state 
legislation concerning all aspects of bank- 
ing. 80 B.L.J. 229 (1963). 


“Summary of Savings Bank Branch Pro- 
visions”, summary of savings bank branch- 
ing laws in the eighteen states which have 
mutual savings banks. 80 B.L.J. 337 (1963). 


Massachusetts (1963) A hearing on an ap- 
plication to establish a branch is not man- 
datory where the statute provides for such 
hearing as the. Board of Bank Incorpora- 
tion “may” prescribe. The court will not 
overrule the Board in denying a branch 
application. City Bank & Trust Co. v. 
Board of Bank Incorporation, 190 N.E.2d 
107, 80 B.L.J. 834. 


§119.5. Federal control of banking 
business. 


“1962 Legislative Developments in Bank- 
ing Law”, article by Murdock K. Good- 
win, presents recent federal and state leg- 
islation concerning all aspects of banking. 
80 B.L.J. 229 (1963). 


“Proposed Changes in Banking Legisla- 
tion — The Commission on Money and 
Credit, The Saxon and the Heller Re- 
ports”, article by Gerald C. Fischer, is an 
analysis of several controversial Federal 
reports which may have significant impli- 
cations on future trends in Federal bank- 
ing laws. 80 B.L.J. 661 (1963). 


U. S. Supreme Court (1963) Title 12, 
United States Code, Section 94 has not 
been repealed by implication, and its pro- 
visions limiting state court suits against 
a national bank to the county or city 
where bank is located are mandatory not 
permissive. Merchantile Nat'l Bank of 
Dallas v. Langdeau, 83 S.Ct. 32, 80 B.L.J. 
252. 
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U. S. Supreme Court (1963) Federal venue 
statute bars suit in Nebraska state courts 
against a national bank located in Mich- 
igan to set aside notes executed in Ne- 
braska and subsequently acquired by na- 
tional bank; but Supreme Court will not, 
in the first instance, determine if national 
bank has waived the venue statute. Mich- 
igan Nat'l Bank v. Robertson, 83 S.Ct. 
914, 80 B.L.J. 620. 


U.S. Supreme Court (1963) Merger of sec- 
ond and third largest banks in Philadel- 
phia area held to substantially lessen 
competition in four county Philadelphia 
area where merged bank would have 30% 
and two largest banks 59% of banking 
business in that area. Section 7 of Clayton 
Antitrust Act prohibits a corporation en- 
gaged in commerce from acquiring stock 
and a corporation subject to Federal 
Trade Commission jurisdiction from ac- 
quiring assets of another corporation 
where the effect may be substantially to 
lessen competition or tend to create a 
monopoly. That section applies in the 
case of mergers of corporations such as 
banks not subject to Federal Trade Com- 
mission jurisdiction but under supervision 
of other Federal agencies where the effect 
is substantially to lessen competition. 
United States v. Philadelphia Nat'l Bank, 
83 S.Ct. 1715, 80 B.L.J. 681, 784. 


U. S. District Court, §. D. New York (1962) 
Order enjoining transfer of taxpayer's 
property or rights to property applied to 
foreign branches of domestic bank which 
is within court’s jurisdiction. United States 
v. Omar, 210 F.Supp. 773, 80 B.L.J. 351. 


U. S. District Court, M. D. Penna. (1962) 
Congress intended that Comptroller of 
Currency have exclusive and unreview- 
able power of discretion in determining 


whether or not to appoint a conservator, 
or terminate a conservatorship, or to ap- 
prove or disapprove a sale of the assets 
of a bank, and Comptroller’s motion to 
dismiss complaint seeking to set aside 
sale of assets of bank was granted. Mini- 
chello v. Saxon, 207 F.Supp. 299, 80 B.L.J. 
181. 


Federal Reserve Board (1962) Capital 
adequacy proceeding commenced by Fed- 
eral Reserve Board in 1956 which resulted 
in 196- in order directing bank to raise 
additional cash in amount of $1,500,000 
was terminated in 1962 by bank’s proposal 
to raise cash in amount of $540,000 by 
sale of stock, by foregoing declaration of 
its own year-end cash dividend and by 
receiving certain funds from its subsidi- 
aries. In re Continental Bank & Trust Co. 
of Salt Lake City, Utah, Fed. Res. Bul- 
letin, November, 1962. 80 B.L.J. 257. 


§120. Constitutionality of regulatory 
laws. 


U. S. Supreme Court (1963) Kansas statute 
making it a misdemeanor for any person 
to engage in the business of debt adjusting 
(contracting with a debtor whereby debtor 
agrees to pay periodically to the debt ad- 
juster who will for consideration distrib- 
ute payments among creditors) is constitu- 
tional and not violative of “due process” 
clause or “equal protection” clause of 14th 
Amendment. Ferguson v. Skrupa, 83 S. 
Ct. 1028, 80 B.L.J. 613. 


§121. Discretion of authorities in issuing 


charter. 


U. S. Court of Appeals, 6th Cir. (1962) 
Scope of review of finding of Comptroller 
of Currency that area in which national 
bank wished to establish a branch was a 
village within meaning of Michigan law 
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is limited by Administrative Procedure 
Act; since Comptroller's determination 
was not arbitrary, capricious or an abuse 
of discretion, it was affirmed. Community 
Nat'l Bank of Pontiac v. Saxon, 310 F.2d 
224, 80 B.L.J. 372. 


Colorado (1963) Banking Board denial of 
state bank charter for industrial bank 
seeking to convert to state bank is over- 
ruled where evidence does not support 
Board denial. Evidence showed that the 
one other bank in the community imposed 
charges for checks on other banks, dis- 
couraged savings accounts and paid low 
interest, did not handle consumer loans 
and had low capital and thus low loan 
limits. It was also shown that 50% of 
residents had taken banking business else- 
where and only other evidence dealt with 
business activity in area and population 
decline. Applicant entitled to convert. 
Banking Board v. Holyoke Industrial 
Bank, 383 P.2d 318, 80 B.L.J. 922. 


Texas (1963) Bank Commissioner should 
issue charter for new bank, where charter 
application has been approved by Bank- 
ing Board, even though other banks ob- 
jecting to granting of charter are seeking 
court review of Banking Board’s action. 
Issuance of charter, after Banking Board 
approval is a ministerial act, notwithstand- 
ing the pending appeal to court. Chem- 
ical Bank & Trust Co. v. Faulkner, 369 
S.W.2d 427, 80 B.L.J. 1090. 


§125. 


Ohio (1963) Statute setting up general 
rules and regulations governing banks and 
savings and loan associations which re- 
quired use of mortgage proceeds advanced 
on a construction loan only for that pur- 
pose does not make construction mort- 


Banking powers. 
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gage taken by savings and loan associa- 
tion void as against other lien holders, 
where part of funds advanced were used 
to pay seller of property who sold it to 
mortgagor. Sharp Lumber Co. v. Manus 
Homes,Inc., Ohio App., 189 N.E.2d 447, 
80 B.L.J. 741. 


§130. Real estate business. 


U. S. District Court, §. D. New York (1962) 
Bank may not avoid lease under 12 U.S.C. 
§ 82 upon ground that its annual rental 
multiplied by the twenty-one year term 
of the lease results in an indebtedness 
which exceeds the amount of its capital 
stock; and whether bank’s lease of ten 
story building, much of which it sublet to 
tenants, constituted unlawful holding of 
property in violation of 12 U.S.C. § 29 
raised question of bank’s good faith which 
precluded grant of summary judgment to 
bank. The Perth Amboy Nat'l Bank v. 
Brodsky, 207 F. Supp. 785, 80 B.L.J. 82. 


§132. Merger and consolidation. 


“Bank Mergers and Holding Companies 
and the Public Interest”, article by David 
C. Dorset, discusses recent developments. 
80 B.L.J. 755. 


U. S. Supreme Court (1963) Merger of 
second and third largest banks in Phila- 
delphia area held to substantially lessen 
competition in four county Philadelphia 
areas where merged bank would have 
30% and two largest banks 59% of bank- 
ing business in that area. Section 7 of 
Clayton Antitrust Act prohibits a corpora- 
tion engaged in commerce from acquiring 
stock and a corporation subject to Federal 
Trade Commission jurisdiction from ac- 
quiring assets of another corporation 
where the effect may be substantially to 
lessen competition or tend to create a 
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monopoly. That section applies in the 
case of mergers of corporations such as 
banks not subject to Federal Trade Com- 
mission jurisdiction but under supervision 
of other Federal agencies where the effect 
is substantially to lessen competition. 
United States v. Philadelphia National 
Bank, 83 S.Ct. 1715, 80 B.L.J. 681, 784. 


§136. Doing business in a foreign state. 


“Multistate Taxation in Banking”, arti- 
cle by Martin Saxe and Lloyd D. Keigwin, 
discusses state taxation of interstate com- 
mercial banking transactions, 80 B.L.J. 
387 (1963). 


§136.5. 


South Carolina (1962) Where first contrac- 
tor was indebted to second contractor and 
where bank instructed first contractor to 
issue a check to it for debt owed to it by 
second contractor and where first contrac- 
tor refused to pay either the bank or the 
second contractor, bank was not liable to 
second contractor for tortious interference 
with contract. Smith v. Citizens & South- 
ern Nat'l] Bank of South Carolina, 128 
S.E.2d 112, 80 B.L.J. 371. 


Liability for tort. 


BANKRUPTCY 


§138. Appointment and powers of re- 


ceiver-superintendent of banks. 


Oklahoma (1963) Where depositor sued 
officials of insolvent bank for loss of de- 


posit due to alleged mismanagement, con- 
version and dissipation of bank assets, 
Bank Commissioner, who had taken pos- 
session of the bank, may have self sub- 
stituted as plaintiff in place of the de- 
positor. Alleged wrongful acts of officials 
of bank affected depositors generally and 
plaintiff-depositor should be in no unique 
position as respects other depositors. State 
ex rel Sebring v. Bell, 382 P.2d 441, 80 B. 
LJ. 992. 


Preferences within four months of 
bankruptcy. 


U. S. Court of Appeals, 5th Circuit (1963) 
A bank has the right to set off a debt owed 
to it by its depositor against general de- 
posits accepted in good faith and in the 
regular course of business. This set off is 
not a preferential transfer under the Bank- 
ruptcy Act. McKee v. Hood, 312 F.2d 395, 
80 B.L.J. 548. 


§142. 


U. S. Court of Appeals, 9th Circuit (1962) 
Taking possession of after-acquired mer- 
chandise in the foreclosure of a mortgage 
within four months of the mortgagor’s 
bankruptcy was a preferential transfer 
within the Bankruptcy Act even though 
the mortgage was executed for new con- 
sideration and recorded prior to the four 
month period. Eberly v. Dudley, 314 F.2d 
8, 80 B.L.J. 540. 


U. S. District Court, W. D. Virginia (1962) 
Where majority shareholder of corpora- 
tion took corporation’s check in payment 
of corporation’s debt to him eight days 
before corporation filed petition for bank- 
ruptcy, and where shareholder deposited 
such check in his own empty bank ac- 
count and drew check for same amount in 
payment of his debt to the bank, the bank 
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was not liable to corporation’s trustee in 
bankruptcy for receipt of voidable pref- 
erence because it did not receive property 
of the bankrupt. Dodson v. Lumpkin, 205 
F.Supp. 352, 80 B.L.J. 165. 


§145. Priorities among creditors. 


“The Impact of Article 9 of the Uniform 
Commercial Code on Creditors’ Rights in 
Bankruptcy”, article by Oscar Spivack, 
discusses the rights of creditors in bank- 
ruptcy and how these hights are affected 
by the Uniform Commercial Code. 80 B. 
L.J. 593 (1963). 


U. S. Court of Appeals, 5th Cir. (1962) 
Creditor of bankrupt who enjoyed lien 
upon all bankrupt’s property to secure 
advances was not secured creditor as to 
obligations of bankrupt to other creditors 
which were assigned to it. James Talcott, 
Inc. v. Wilcox, 308 F.2d 546, 80 B.L.J 78. 


U.S. Court of Appeals, 9th Cir. (1962) Sec- 
tion 70(c) of the Bankruptcy Act does not 
vest a trustee in bankruptcy with the 
rights, remedies and powers of a lien cred- 
itor unless there was in existence an ac- 
tual creditor of the bankrupt who could 
have obtained a lien on the property of 
the bankrupt at the date of bankruptcy. 
Pacific Finance Corp. v. Edwards, 304 
F.2d 224, 80 B.L.J. 555. 


U. S. District Court, W. D. South Carolina 
(1962) Subordination clause in debentures 
was for benefit of banks and is valid and 
enforceable in debtor's bankruptcy pro- 
ceeding, and claimed right of rescission 
by debenture holders would not affect 
position of banks who extended credit in 
good faith in reliance on subordination 
clause. In re National Discount Corp., 212 
F.Supp. 929, 80 B.L.J. 433. 


BRANCH BANKING 
§215. 


U. S. District Court, S. D. New York (1962) 
Order enjoining transfer of taxpayer's 
property or rights to property applies to 
foreign branches of domestic bank which 
is within court’s jurisdiction. United States 
v. Omar, 210 F.Supp. 773, 80 B.L.J. 351. 


Bank as separate entity. 


New York (1962) Warrant of attachment 
served upon New York bank did not reach 
funds on deposit in German branch of 
bank, and sheriff's action in aid of attach- 
ment was dismissed. McCloskey v. Chase 
Manhattan Bank, 11 N.Y.2d 936, 80 B.L.J. 
554. 


§215.1. Branch banking generally. 


“Summary of Savings Bank Branch Pro- 
visions”, summary of savings bank branch- 
ing laws in the eighteen states which have 
mutual savings banks. 80 B.L.J. 337 
(1963). 


U. S. District Court, New Jersey (1962) 
Where New Jersey Commissioner of 
Banking issued certificate of authority to 
state bank to establish branch office in 
Borough of Mountainside, and where na- 
tional bank opened branch office there 
pursuant to authority by Comptroller of 
Currency before state bank constructed 
its branch office, federal district court had 
jurisdiction of state bank’s injunction ac- 
tion against national bank; state bank had 
standing to sue; and Comptroller of Cur- 
rency was not indispensable party to such 
suit. Suburban Trust Co Co. v. Nat’ 
Bank of Westfield, 211 F. Supp. 694, 80 
B.L.J. 554. 


Indiana (1963) National bank seeking to 
compel supervisory authorities to revoke 
permit given state bank to establish 
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branch may obtain remedy only under In- 
diana Administrative Adjudication Act 
and not through action of “mandate” to 
compel revocation of branch permit. State 
on relation of Calumet Nat'l Bank v. Mc- 
Cord, 189 N.E.2d 583, 80 B.L.J. 649. 


Massachusetts (1963) A hearing on an ap- 
plication to establish a branch is not man- 
datory where the statute provides for such 
hearing as the Board of Bank Incorpora- 
tion “may” prescribe. The court will not 
overrule the Board in denying a branch 
application. City Bank & Trust Co. v. 
Board of Bank Incorporation, 190 N.E.2d 
107, 80 B.L.J. 834. 


Utah (1963) The making of loans by a 
bank through various insurance agents to 
finance automobile and insurance pur- 
chases, where necessary forms were fur- 
nished agents who took credit informa- 
tion, obtained telephoned approval from 
bank and then filled out necessary forms 
and drew on the bank for loan proceeds 
(paid to automobile sellers and insurance 
companies) is unauthorized branch bank- 
ing in violation of Utah’s branch banking 
law. Continental Bank & Trust Co. v. 
Taylor, 384 P.2d 796, 80 B.L.J. 983. 


CERTIFIED CHECKS 
§249. Effect of certification. 


Georgia (1963) Where bank cashed check 
which had on its face legend “Void if not 
“payable only as originally drawn and 
when properly indorsed” and the cashing 
occurred 61 days after date, the check 
was void and cashing bank which had re- 
imbursed drawee bank could not recover 


from person who cashed the check. The 
certification did not affect the outcome, 
since it also expired after 60 days. Cit- 
izens & Southern Bank v. Daniel, Ga. 
App., 130 S.E.2d 231, 80 B.L.J. 623. 


§250. Certification at instance of drawer. 


Illinois (1962) Drawer of check which has 
been certified at drawer’s request before 
delivery has the right to require the cer- 
tifying bank to refuse payment, as against 
the payee who is not a holder in due 
course. Such a payee has no right of ac- 
tion against the drawee bank where re- 
fused to pay the check. Winston v. Kaspar 
Amer. State Bank, App. Ct., 184 N.E.2d 
725, 80 B.L.J. 63. 


§261. Certification by mistake. 


Illinois (1963) A bank may revoke its cer- 
tification where made by mistake and 
under fraudulent inducement of person 
who deposited check and where no rights 
of third parties had intervened. Van Geem 
v. Skokie Trust & Savings Bank, Ill. App., 
190 N.E.2d 180, 80 B.L.J. 834. 


CHECKS 
§276. Essentials of a valid check. 


California (1962) Recovery may be had 
on check in its incomplete state where 
amount to be written is left blank, upon 
proof of the existence and amount of un- 
derlying debt. An instrument is not the 
subject matter of forgery where it is so 
defective on its face that it is not capable 
of defrauding anyone. People v. Jones, 
Dist. Ct. of App., 27 Cal. Rptr. 35, 80 B. 
LJ. 372. 
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Texas (1963) An instrument labelled a 
“draft” given by an insurance company to 
a liability claimant against insured, pay- 
able through a named bank to the order 
of liability claimant and his attorneys is 
a check. Baucum v. Great American Ins. 
Co., Tex. Civ. App., 364 S.W.2d, 80 B.L.J. 
647. 


§277. Cashier's checks. 


U. S. District Court, Oklahoma (1963) 
Where plaintiff bank took check from de- 
faulted borrower drawn on defendant 
bank, presented check directly at defend- 
ant bank and obtained cashier's check 
from latter, plaintiff could not recover on 
cashier’s check when it was discovered 
that first check was forged. Plaintiff had 
guaranteed all prior indorsements and 
genuiness of check, the cashier’s check 
was issued without consideration and 
plaintiff had not changed its position after 
receiving the cashier’s check. Citizens 
Bank v. National Bank of Commerce, 217 
F.Supp. 193, 80 B.L.J. 1071. 


California (1963) A bank which issues a 
cashier’s check impliedly authorizes the 
purchaser thereof to deliver or withhold 
delivery to the payee of the check. The 
payee of a cashier’s check cannot be a 
holder in due course thereof where he 
takes it from an intermediary under cir- 
cumstances amounting to notice of bad 
faith on the part of the intermediary, and 
such payee is deemed acting in bad faith. 
Prior to valid delivery, the purchaser of 
a cashier’s check may cause it to be can- 
celled. Burke v. Mission Bay Yacht Sales, 
Cal. App., 29 Cal. Rptr. 685, 80 B.L.J. 818. 


§277.5. Bank money orders. 


New York (1963) Where a personal money 
order or register check is purchased from 


a bank and lost before the blanks naming 
the payee, purchaser or date are filled in, 
the instrument is invalid under the Nego- 
tiable Instruments Law as an undelivered, 
incomplete check and may not be en- 
forced by a check cashing service which 
subsequently acquired the instrument. 
Garden Check Cashing Service v. First 
Nat'l City Bank, Civ. Ct. of City of New 
York, 238 N.Y.S.2d 751, 80 B.L.J. 617. 


U. S. Court of Appeals, 10th Cir. (1963) 
Under Oklahoma law, bank taking money 
order of another bank, which order was 
issued in Oklahoma, cannot be holder in 
due course, where money order was pay- 
able to bank’s attorneys who were suing 
person for whom money order had been 
obtained. In Oklahoma, under N.I.L., 
payee cannot be holder in due course and 
bank is equivalent to payee. First State 
Bank of Booker v. First Nat'l Bank, 319 
F.2d 338, 80 B.L.J. 1080. 


§278. 


Georgia (1963) Where bank cashed check 
which had on its face legend “Void if not 
cashed within 60 days” and certified “pay- 
able only as originally drawn and when 
properly indorsed” and the cashing oc- 
curred 61 days after date, the check was 
void and cashing bank which had reim- 
bursed drawee bank could not recover 
from person who cashed the check. The 
certification did not affect the outcome, 
since it also expired after 60 days. Citizens 
& Southern Bank v. Daniel, Ga. App., 130 
S.E.2d 231, 80 B.L.J. 623. 


Injunction against payment. 


§289. 


“Payment of Photographic Reproductions 
of Lost Checks”, discusses the problems 
which arise when photographic reproduc- 
tions of lost checks are paid. 80 B.L.J. 395 
(1963). 


Lost check. 
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§292.1. Conflict of laws. 


“Conflict of Laws in the Law of Bank 
Checks”, excerpt from the book, The Law 
of Bank Checks by Henry J. Bailey, cov- 
ers in detail the conflict of laws encoun- 
tered in the handling of bank checks. 80 
B.L.J. 404 (1963). 


COLLECTIONS 


§297. Duties of collecting bank; liability 
for negligence generally. 


North Carolina (1962) When bank to 
which draft was forwarded for collection 
held it for six business days before return- 
ing it unpaid to drawer, it was not liable 
to drawer absent proof that chances of 
drawer to collect its claim were jeopardiz- 
ed during the six business days the collect- 
ing bank held the draft. Benthall v. 
Washington Hog Market, Inc., 127 S.E.2d 
507, 80 B.L.J. 145. 


CONSIDERATION 


§339. Necessity for consideration. 


California (1963) Evidence of agreement 
to cancel note is admissible if agreement 
is supported by separate consideration; 
but evidence that note was never can- 
celled and no demand was made by de- 
fendants for its return is not consistent 
with a finding that an accounting had 
taken place or that the parties had agreed, 
for consideration, that the note be can- 
celled. Piercy v. DeFillipes, Cal. App., 
30 Cal. Rptr. 62, 80 B.L.J. 1024. 


Instances of sufficient considera- 
tion. 


Iowa (1963) Where there are two or more 


§342. 


co-makers to a note, it is not a defense 
for one of them to contend that he per- 
sonally received nothing for his signature 
on the note. Bjornsen Const. Co. v. Whit- 
mer, 119 N.W.2d 801, 80 B.L.J. 646. 


Michigan (1963) There is consideration 
moving to the accommodated party on a 
renewal note where the monthly install- 
ment payments were reduced on the re- 
newal note. An accommodation party on 
such a renewal note is liable thereon even 
though such accommodation party had 
not been party to any prior note. Ann 
Arbor Const. Co. v. Glime Const. Co., 
120 N.W.2d 747, 80 B.L.J. 741. 


§344. Antecedent debt. 


South Carolina (1963) A pre-existing debt 
of a corporation is valid consideration for 
the personal note of its stockholders or 
officers if supported by some recognized 
type of consideration, i.e., an extension of 
time within which to pay the debt. South- 
ern Frozen Foods Inc. v. Hill, 129 S.E.2d 
420, 80 B.L.J. 930. 


Instances of insufficient consid- 
eration. 


Georgia (1963) It is a good defense to an 
action on a note under seal in the hands 
of the original payee that it was executed 
without any lawful consideration. Evi- 
dence indicates that maker, an illiterate, 
thought the note he signed was an assign- 
ment of a prior note which he had paid. 
Mooradian v. Jackson, Ga., App., 131 S.E. 
2d 117, 80 B.L.J. 833. 


§347. 


Texas (1963) Drafts issued by insurance 
company under “medical payments” 
clause of automobile liability policy were 
issued without consideration where it 
was discovered after the drafts were is- 
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sued that the policy did not cover the 
particular claim. The issuing insurance 
company was entitled to refuse payment 
of the drafts. Williams v. Employers Mu- 
tual Casualty Co., Tex. Civ. App., 368 
S.W.2d 122, 80 B.L.J. 741. 


§348. 


U. S. District Court, N. D. Oklahoma 
(1963) Although part of consideration for 
notes executed in Haiti was acquisition of 
gambling concession there, a holder in 
due course may enforce the notes in a 
state where gambling is prohibited. Car- 
ibbean Mills Inc. v. McMahon, 217 F. 
Supp. 639, 80 B.L.J. 1025. 


Illegal consideration. 


CONSTITUTIONAL LAW 
§356.3. 


U. S. Supreme Court (1963) Kansas statute 
making it a misdemeanor for any person 
to engage in the business of debt adjusting 
(contracting with a debtor whereby debtor 
agrees to pay periodically to the debt ad- 
juster who will for consideration distrib- 
ute payments among creditors) is constitu- 
tional and not violative of “due process” 
clause or “equal protection” clause of 14th 
Amendment. Ferguson v. Skrupa, 83 S. 
Ct. 1028, 80 B.L.J. 613. 


Law prohibiting debt adjusting. 


CONTRACTS 
§361. Construction. 


New York (1962) Where non-resident of 
New York purchased from Cuban bank a 


draft drawn on New York bank, and 
where Cuban bank later directed New 
York bank not to pay draft, the counter- 
mand of payment constituted a wrong 
and breach of contract committed by the 
Cuban bank in New York, hence cause of 
action arose in New York and complaint 
was not dismissable under Section 225 of 
the General Corporation Law for lack of 
jurisdiction. Gonzalez v. Industrial Bank, 
12 N.Y.2d 33, 234 N.Y.S.2d 210, 80 B.L.J. 
81. 


CORPORATIONS 


§370. Foreign corporations. 


Minnesota (1962) Minnesota statute pro- 
viding that foreign corporation which 
makes a contract with a Minnesota resi- 
dent which is performable in whole or 
in part in Minnesota shall be deemed to 
have consented to service of process upon 
it in Minnesota by service upon Secretary 
of State, is unconstitutional when applied 
to corporate maker of note whose only 
contact with Minnesota is that note is 
payable in Minnesota. Fourth North- 
western Nat'l Bank of Minneapolis v. Hil- 
son Indus., Inc., 117 N.W.2d 732, 80 B.L.J. 
180. 


§371. 


California (1963) Where officers of corp- 
oration signed the corporation name to 
a note followed by their own names and 
titles but signed again without giving 
their titles, they were individually liable 
despite statements that they had received 
no consideration. Palm Springs S. & S. 
Inc. v. Bering, Cal. App., 28 Cal. Rptr. 
526, 80 B.L.J. 648. 


Authority of corporate officers. 
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DEBT ADJUSTING AND 
BUDGET PLANNING 


§380.5. 


U. S. Supreme Court (1963) Kansas statute 
prohibiting business of debt adjusting held 
constitutional and not violating “due pro- 
cess” or “equal protection” clauses. Fer- 
guson v. Skrupa, 83 S. Ct. 1028, 80 B.L.J. 
613. 


In general. 


DEPOSITS 
§389.1. 


Louisiana (1963) Bank liable for unex- 
plained loss from night depository since 
bank did not contract to exculpate itself 
from liability, nor did depositor using 
facility assume sole responsibility there- 
for, and since no specific warning was 
given depositor restricting his use of night 
depository. Lacour v. Merchants Trust & 
Savings Bank, La. App., 153 So.2d 599, 
80 B.L.J. 736. 


Night depository agreement. 


§390. Relation between bank and de- 
positor. 


Mississippi (1962) A bank served with a 
writ of garnishment on a named individu- 
al, who has no account with the bank is 
not required to disclose that the wife of 
the named individual has an account in 
her name on which the named individual 
is authorized to draw checks. Staley v. 
Brown, 146 So.2d 739, 80 B.L.J. 47. 


§397. Disclosure of depositor’s balance. 
“Banking — Disclosure of Records — The 


Duty of a Bank as to Customer Informa- 
tion”, article by Robert B. Wessling, dis- 
cusses the duty of a bank not to disclose 
customer information and the results of 
a bank’s disclosing this information vol- 
untarily or pursuant to a subpoena or 
Internal Revenue order. 80 B.L.J. 28 
(1963). 


U. S. District Court, Washington (1963) 
S.E.C. may compel national bank to pro- 
duce records of accounts and other trans- 
actions with certain customers’ under 
S.E.C. investigation despite instructions 
of customer not to produce records and 
notwithstanding that customers involved 
were not parties to court proceedings to 
require production of the records. Securi- 
ties and Exchange Commission v. Nat'l 
Bank of Commerce, 216 F.Supp. 932, 80 
B.L.J. 906. 


§399. Bank entitled to written demand. 


Mississippi (1962) A judgment creditor 
seeking to garnishee the funds of a judg- 
ment debtor in the bank account of a third 
person is subject to the adverse claims 
statute, which requires the claimant to 
procure a restraining order, injunction or 
other appropriate process or to supply an 
indemnity bond, before the bank is re- 
quired to recognize the claim. Staley v. 
Brown, 146 So.2d 739, 80 B.L.J. 47. 


§425. 


Arkansas (1963) Where depositor has bank 
accounts transferred to joint accounts with 
his daughter and later orders the accounts 
to be changed back to his own name, the 
daughter acquired no vested right in the 
accounts and cannot claim them after de- 
positor’s death. Beyer v. Pope, 366 S.W. 
2d 716, 80 B.L.J. 928. 


Deposits in two names — Arkansas. 
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§426.2. — Delaware. 

Delaware (1963) A bank, which was the 
executor of decedent’s estate as well as 
the depository for a joint bank account 
in the names of decedent and his sons, 
was liable as executor, for money with- 
drawn from the account by the sons after 
it had notice of decedent’s daughter’s 
claim, even though the signature card 
protected the bank in its capacity as a 
bank. Bailey v. Sussex Trust Co., Ct. of 
Chancery, 187 A.2d 825, 80 B.L.J. 524. 


§429. — Illinois. 

Illinois (1962) Where bank allowed one 
joint depositor to withdraw funds from 
joint account without presenting pass- 
book, bank was not liable to other depos- 
itor, notwithstanding regulation of bank 
that money would be paid only on presen- 
tation of passbook, where bank account 
agreement authorized bank to pay funds 
on deposit on signature of either depos- 
itor. Speasl v. Natl Bank of Decatur, 
App. Ct., 186 N.E.2d 84, 80 B.L.J. 148. 


§429.3. — Kansas. 

U. S. District Court, Kansas (1963) Kansas 
“deposit in two or more names” law au- 
thorizes payment of joint deposits in 
banks and joint accounts in savings and 


loans to survivor. Spicer v. United States, 
217 F.Supp. 44, 80 B.L. J. 740. 


§435.1. — New Hampshire. 


New Hampshire (1963) The estate of a 
deceased joint tenant of a bank account, 
who had brought an action during her 
lifetime alleging that the funds in the 
account were wrongfully withheld from 
her by the surviving joint tenant, which 
action was not completed, was entitled to 
the funds in the joint account if the ex- 
ecutor could prove the allegations of de- 
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cedent, in light of the New Hampshire 
statute which provides that the proceeds 
in a joint account goes to the survivor. 
Brennan v. Timmins, 187 A.2d 793, 80 
B.L.J. 533. 


Survivor entitled to fund — 
Connecticut. 


Connecticut (1963) Where depositor re- 
quested bank to change his account so his 
mother could draw on it while he was 
away on a trip and bank had depositor 
sign signature card providing on reverse 
side agreement that deposit was in joint 
ownership and survivor would be entitled 
to the balance, bank was authorized to 
permit mother to withdraw funds after 
depositor’s death. Alaimo v. First Nat'l 
Bank, 24 Conn. Sup. 369, 190 A.2d 924, 
80 B.L.J. 835. 


§451.05. 


§465. 


Pennsylvania (1963) State may not escheat 
profits received by bank from earnings of 
fiduciary funds deposited with bank. 
Such deposits with the bank are proper 
and bank is entitled to profits earned by 
the deposits over and above interest paid 
the depositing fiduciary funds. Further- 
more, the failure of the State to object 
to retention by the bank of such profits 
for years while the bank was subject to 
supervision and examination amounts to 
estoppel. Stahl v. First Pennsylvania 
Banking & Trust Co., 191 A.2d 386, 80 
B.L.J. 714. 


Unclaimed deposits. 


§467. Furnishing statements of account 


and returning paid checks. 
Kansas (1962) Where bank charged checks 
drawn by one depositor to account of 
second depositor with similar name, bank 
was liable to second depositor notwith- 
standing statute which required depositor 
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to notify bank within six months of pay- 
ment of checks with unauthorized signa- 
ture. Wichita Frozen Foods Co., Inc. v. 
Union Nat’ Bank of Wichita, 376 P.2d 
933, 80 B.L.J. 366. 


South Dakota (1962) Where depositor 
sued bank for paying check over stop 
payment order, court held that depositor 
was bound by terms in signature card 
contract which exculpated bank for neg- 
ligently paying check over stop payment 
order and which obligated depositor to 
notify bank within ten days of claimed 
error in statement of account. Haman v. 
First Nat'l] Bank in Sioux Falls, 115 N.W. 
2d 880, 80 B.L.J. 70. 


EVIDENCE 
§478. Admissibility of evidence. 


U. S. Court of Appeals, 3rd Cir. (1962) 
Neither proof of custom and usage nor 
parol evidence of contemporaneous oral 
understanding between lender and guar- 
antor that only secured loans would be 
made can alter terms of written guaranty, 
and where guaranty provided that it 
could be modified or revoked only in 
writing, Section 33-c of the New York 
Personal Property Law barred evidence 
of subsequent oral modification of guaran- 
ty. Chase Manhattan Bank v. May, 311 
F.2d 117, 80 B.L.J. 457. 


Louisiana (1963) Parol evidence is admis- 
sible to explain ambiguity of date on note 
from which interest is to run. Odom v. 
Hulse, La. App., 153 So.2d 177, 80 B.L.J. 
928.. 


FOREIGN EXCHANGE 


§547. Amount recoverable. 


U. S. Court of Appeals, District of Colum- 
bial (1963) Depositors of dollars in U.S. 
branches of Japanese banks prior to 
World War II are entitled to return of 
deposits at postwar rate of exchange be- 
tween yen and dollars, rather than rate of 
exchange at time World War II began 
and U.S. branches were closed. Aratani 
v. Kennedy, 317 F.2d 161, 80 B.L.J. 740. 


New York (1963) Bank liable for payment 
of forged checks on estate account not- 
withstanding alleged negligence of exec- 
utors-trustees of estate where one ex- 
ecutor-trustee made unauthorized with- 
drawals by forging countersignature of 
another executor-trustee. Forgery might 
have been discovered had the bank exer- 
cised reasonable care. Therefore negli- 
gence of executors-trustees does not mat- 
ter. Bank not liable on certain forged 
checks not reported within one year after 
return of vouchers representing payment. 
Clyman v. Glasser, N. Y. Sup. Ct., 240 N. 
Y.S.2d 532, 80 B.L.J. 901. 


§560. Liability of drawee bank to drawer 
where check paid on forged in- 
dorsement. 

U. S. District Court, S$. D., New York 
(1963) In action by depositor against its 
bank for paying a series of checks bear- 
ing forged endorsements, the court held 
that the bank had not sustained its burden 
of proving that depositor was estopped 
to bring such suit that the applicable two 
year statute was not tolled and interest 
did not run on recovery until specific dis- 
missal was made; that the checks were 
not bearer instruments and that no ac- 
count had been stated by the rendition 
of monthly statements. American Build- 
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ings Maintenance Co. of Calif., Inc. v. 
Federation Bank & Trust Co., 213 F.Supp. 
412, 80 B.L.J. 635. 


Texas (1963) Bank not liable for payment 
of check to order of corporation indorsed 
in name of corporation president by 
corporation’s acting secretary who had no 
authority to indorse, where it appears 
that plaintiff-drawer suffered no loss. The 
check had been given in payment for 
stock of corporation and it appeared that 
plaintiff had sold the stock and would not 
be liable to pay for the stock a second 
time. Plaintiff's liability to pay for the 
stock was discharged by mailing check to 
corporation which was received by its 
agents and subsequently paid by the 
bank. McCook v. First State Bank, Tex. 
Civ. App., 367 S.W.2d 66, 80 B.L.J. 835. 


§564. Drawee bank may recover money 
paid on forged indorsement. 


Florida (1963) Where bank which collect- 
ed from drawee a check allegedly bearing 
a forged indorsement paid the proceeds 
into court and instituted interpleader ac- 
tion against drawer and drawee, such an 
action does not prevent a counterclaim by 
drawee bank against collecting bank on 
latter's guaranty of prior indorsements. 
Fla. App., 151 So.2d 834, 80 B.L.J. 1089. 


Examination entrusted to employee 
guilty of forgery. 

Delaware (1963) Bank which paid forged 
checks liable to depositor although depos- 
itor had designated unfaithful employee 
to examine bank statements, since depos- 
itor was not aware of forger’s actions at 
the time. Bank is liable unless it can 
show (1) that it exercised due diligence 
in the manner of conducting its opera- 
tions; (2) that the depositor itself was neg- 
ligent in not verifying bank statements 


§576. 
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with its own records, and (3) such negli- 
gence was the proximate cause of the 
bank paying out the sums on the forged 
checks presented. Union Wholesale Co. 
v. Bank of Delaware, 190 A.2d 761, 80 
B.L.J. 1000. 


§581. Collecting bank held liable. 


Arkansas (1963) Collecting bank liable to 
payee of check for collection on unauthor- 
ized indorsement despite controversy be- 
tween unauthorized indorser and payee 
over right to proceeds. Saf-T-Boom Corp. 
v. Union Nat'l Bank, 367 S.W.2d 116, 89 
B.L.J. 909. 


New York (1962) Supermarket which 
cashed 49 checks for forger of name of 
corporate payee was directly liable in 
conversion to payee who was not limited 
to an action against the drawee banks 
for paying checks bearing forged endorse- 
ments. Sales Promotion Executives Assn. 
v. Schlinger & Weiss, Inc., New York 
City Civil Ct., 234 N.Y.S.2d 785, 80 B.L.J. 
265. 


Texas (1963) Payee of checks cashed by 
payee’s bookkeeper has cause of action 
against cashing bank where bookkeeper’s 
authority was limited to depositing checks 
at a different bank with indorsement for 
deposit and where plaintiff had no ac- 
count at cashing bank. Bookkeeper’s au- 
thority to indorse for deposit does not in- 
clude authority to indorse generally and 
cash checks to order of bookkeeper’s em- 
ployer. Heusinger Hardware Co. v. Frost 
National Bank, Tex Civ. App., 364 S.W.2d 
851, 80 B.L.J. 800. 


§583. Collecting bank held not liable. 

Massachusetts (1962) Drawer of checks 
which were “cashed” by collecting bank 
upon forged payee’s indorsements had no 
cause of action against the collecting bank 
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for money had and received, conversion or 
negligence, under Massachusetts Uniform 
Commercial Code. Stone & Webster En- 
gineering Corp. v. First National Bank & 
Trust Co., 184 N.E.2d 358, 80 B.L.J. 51. 


§587. Check payable to fictitious payee. 


New York (1963) Check drawn by debtor 
to order of “Estate of Elsie C. Finlay” 
was not a bearer instrument since it was 
debtor’s intention to pay decedent's legal 
representative, and collecting bank was 
liable to executor of estate for proceeds 
of check because of forged endorsement. 
Leadbetter v. Meadow Brook National 
Bank, Sup. Ct., 236 N.Y.S.2d 659, 80 B.L.J. 
456. 


§593.5. Forged indorsement on cashier's 
check. 

New York (1963) Bank indorsing officer's 
check issued by plaintiff bank is liable to 
latter when one of payee’s indorsements 
is forged, on breach of guaranty of prior 
indorsements. However, the damages are 
limited to the unpaid balance on the loan 
for which the officer's check was given, 
rather than the amount of the check itself. 
Mohawk Nat'l Bank v. Citizens Trust Co., 
County Ct., 237 N.Y.S.2d 956, 80 B.L.J. 
919. 


§597. Criminal prosecutions. 

Colorado (1963) In a forgery prosecution, 
it is immaterial whether accused or some- 
one else personally indorsed the check 
involved. Giron v. People, 380 P.2d 905, 
80 B.L.J. 1025. 


FRAUD 


§598. Instrument obtained by fraud. 


California (1963) Where branch manager 
made false representations which induced 


customers to borrow money from bank 
and advance it with other monies from 
their account to a third party, customers 
were entitled to have note cancelled and 
to damages against bank; and it did not 
matter that branch manager’s statements 
were statements of opinion rather than 
affirmations of fact. Bank of America Nat'l 
Trust & Savings Ass’n v. Hutchinson, Dist. 
Ct. of App., 27 Cal. Rptr. 787, 80 B.L.J. 
439. 


Illinois (1963) Where a defense of fraud 
is set up in pleadings, with denial of de- 
livery and denial that plaintiff is holder 
in due course, the court abused its dis- 
cretion in granting a judgment by confes- 
sion. Neboshek v. Berzani, App. Ct., 191 
N.E.2d 411, 80 B.L.J. 1089. 


§598.1. Debt not dischargeable because 
of fraud. 
New Jersey (1962) Where borrower mis- 
represented her marital status knowing of 
lender’s policy against making loans on 
strength of signature alone of newly mar- 
ried woman, the debt was not discharged 
by her subsequent bankruptcy. Beneficial 
Finance Co. of Jersey City, Inc. v. Norton, 
Superior Ct., 185 A.2d 218, 80 B.L.J. 268. 


GIFTS 


§604. Gifts of negotiable instruments. 

New York (1963) Where decedent deliver- 
ed a check with instructions to cash it 
only in the event of his death occurring 
while on a certain journey and decedent 
became ill on the journey and returned 
to the United States where he died, claim- 
ant’s forbearance in cashing the check 
during decedent's lifetime, in reliance on 
latter's promise that check would be paid 
after his death, is not consideration and 
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gift of the check fails. In re Enders’ Es- 
tate, Surrogate, 240 N.Y.S.2d 388, 80 B.L. 
J. 833. 


GUARANTY 
§612. Guaranty in general. 


U. S. Court of Appeals, 2nd Cir. (1963) 
“Guaranty of Payment of Notes and Re- 
newals Thereof” which guaranteed “the 
full and prompt payment” of obligations 
of a certain debtor to plaintiff bank” as 
maker, indorser or otherwise and of any 
and all renewals thereof” extends only to 
indebtedness of debtor which existed at 
the time of the execution of the guaranty 
and not to the indebtedness subsequently 
incurred. Dunkirk Trust Co. v. Schmitt, 
316 F.2d 537, 80 B.L.J. 740. 


U. S. Court.of Appeals, 3rd Cir. (1962) 
Neither proof of custom and usage nor 
parol evidence of contemporaneous oral 
understanding between lender and guar- 
antor that only secured loans would be 
made can alter terms of written guaranty, 
and where guaranty provided that it 
could be modified or revoked only in writ- 
ing, Section 33-C of the New York Per- 
sonal Property Law barred evidence of 
subsequent oral modification of guaranty. 
Chase Manhattan Bank v. May, 311 F.2d 
117, 80 B.L.J. 457. 


California (1963) A guaranty “for valuable 
consideration” to a lumber company of 
“any and all indebtedness” incurred by a 
named builder for building materials 
which is stated to be “a continuing guar- 
anty and until revoked shall cover all fu- 
ture indebtedness” is not retroactive; but 
where the guaranty is dated a certain date 
and actually signed on a later date, it 
covers all indebtedness incurred after the 


date of the guaranty, rather than after 
the date it is signed. Steiner Lumber Co. 
v. Sapp, Cal. App., 31 Cal. Rptr. 276, 80 
B.L.J. 836. 


Florida (1962) Guaranty of corporation’s 
debts to bank was discharged where bank 
informed guarantor that no further credit 
could be extended to corporation unless 
guaranty was secured, and bank made 
subsequent loans to corporation without 
knowledge of guarantor and without his 
compliance with the conditions imposed 
by the bank. Burt v. Community Nat] 
Bank of Bal Harbour, Fla. App., 142 So. 
2d 118, 80 B.L.J. 356. 


§621.5. Government guaranty. 


New York (1963) Where lending bank 
failed to prove compliance with conditions 
precedent to its participation agreement 
with Reconstruction Finance Corporation, 
bank may not recover on guaranty from 
successor government agency. “Federal 
common law” governs the transaction. 
American Trust Co. v. R.F.C., App. Div., 
237 N.Y.S.2d 1009, 80 B.L.J. 1090. 


HOLDERS IN DUE COURSE 
§628. Payee as holder in due course. 


Utah (1963) Where father withdraws from 
corporate business and has corporation 
execute note payable to his minor son in 
settlement of certain corporate obliga- 
tions to father, said minor son as payee is 
holder in due course, even though son 
gave no value to corporate maker. There 
was no evidence received that son had 
given no value to father for note. Chris- 
tensen v. Financial Service Co. Inc., 377 
P.2d 1010, 80 B.L.J. 648. 
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§629. Where payee not a holder in due 
course. 


U. S. Court of Appeals, 10th Cir. (1963) 
Under Oklahoma law, bank taking money 
order of another bank, which order was 
issued in Oklahoma, cannot be holder in 
due course, where money order was pay- 
able to bank’s attorneys who were suing 
person for whom money order had been 
obtained. In Oklahoma, under N.LL., 
payee cannot be holder in due course and 
bank is equivalent to payee. First State 
Bank of Booker v. First Nat'l Bank, 319 
F.2d 338, 80 B.L.J. 1080. 


§631. Where holder is not charged with 


notice. 


Louisiana (1963) Bank’s status as holder in 
due course is determined as of the time of 
negotiation of note to bank and subse- 
quent knowledge of fraudulent practices 
does not affect that status. Failure of bank 
to require credit reports and financial 
statements of transferor does not defeat 
holder in due course status. First Nat'l 
Bank v. Romero, La. App., 150 So.2d 640, 
80 B.L.J. 929. 


§632. Purchaser held put on notice. 


Louisiana (1962) In area where home re- 
pair frauds were prevalent, the failure of 
the transferee of a promissory note to 
make inquiry concerning the building 
contractor-payee, and its knowledge that 
work called for by contract was supposed- 
ly completed over an Easter weekend, de- 
prived transferee of status of holder in 
due course. Liberal Finance Westwego, 
Inc. v. Haughton, La. App., 143 So.2d 
245, 80 B.L.J. 66. 


Missouri (1962) Where note and chattel 
mortgage were transferred by payee to 
finance company and maker defended 
upon ground of breach of extrinsic agree- 
ment, status of finance company as holder 
in due course was properly submitted to 
jury since finance company was aware of 
payee’s practice of providing for payment 
in accordance with terms of extrinsic 
agreement. Local Acceptance Co. v. Kin- 
kade, 361 S.W.2d 830, 80 B.L.J. 273. 


§644. Holder must take for value. 


New York (1962) Where defendants exe- 
cuted $75,000 note payable to corporation 
which in turn, indorsed it to plaintiff as 
security for $23,600 loan to corporation, 
plaintiff is holder for value but not holder 
in due course and may recover only 
amount of loan and not amount of note 
from maker. Broad & Wall Corp. v. 
O'Connor, Supreme Court, 238 N.Y.S.2d 
343, 80 B.L.J. 647. 


§645. Crediting proceeds to customer's 


account held to be value. 


Florida (1963) Where collecting bank per- 
mitted depositor of $7,500 check to with- 
draw $2,020.82 of the amount and check 
was returned because payment had been 
stopped, bank became holder in due 
course to extent of amount withdrawn. 
Drawer or person for whom check was 
drawn must bear loss in that extent but is 
entitled to remainder of amount of check. 
Bank of America v. Dade Federal Savings 
& Loan Assn., Fla. App., 154 So.2d 191, 80 
B.L.J. 1020. 


Texas (1963) Where collecting bank per- 
mits payee to withdraw proceeds of check 
before it learns that drawer stopped pay- 
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ment, bank is owner and holder in due 
course and may recover on check from 
drawer. Braswell v. First State Bank, Tex. 
Civ. App., 367 S.W.2d 944, 80 B.L.J. 925. 


§648. Amount paid. 


Oklahoma (1963) Although holder paid 
only 75 per cent of face value of note 
when he acquired it, that fact does not 
prevent his being holder in due course, 
nor does his knowledge of certain aspects 
of the transaction for which the note was 
given preclude such status. Howard v. 
Biggs, 378 P.2d 306, 80 B.L.J. 647. 


§653. Fraud not a defense. 


Wisconsin (1963) Where bank brought suit 
as transferee of unindorsed note held by 
it as security, it could not recover face 
amount of note but was limited to amount 
of debt to it; maker who affirmed contract 
giving rise to note could not, however, 
assert fraud as defense to or setoff against 
bank’s claim. Peoples Trust & Savings 
Bank v. Standard Printing Co., 119 N.W. 
2d 378, 80 B.L.J. 425. 


INCOMPLETE INSTRUMENTS 


Implied authority to fill in blank 
spaces. 


California (1962) Recovery may be had 
on check in its incomplete state where 
amount to be written is left blank, upon 
proof of the existence and amount of un- 
derlying debt. An instrument is not the 


§662. 


subject matter of forgery where it is so 
defective on its face that it is not capable 
of defrauding anyone. People v. Jones, 
Dist. Ct. of App., 27 Cal. Rptr. 35, 80 B. 
LJ. 372. 


INDORSEMENTS 


§674. Form of indorsement. 


Georgia (1963) Entry on back of note by 
payee in form “for value received trans- 
ferred to” a named person, followed by a 
date and the payee’s signature is a gen- 
eral indorsement. It makes no difference 
that the transferee of the payee had not 
indorsed the note to plaintiff, since trans- 
feree’s receiver had sold the note to plain- 
tiff with court approval. Plaintiff, while 
not a holder in due course, since the note 
was overdue, acquired the rights of payee’s 
transferee and had action against payee 
as indorser. Northeast Factor & Discount 
Co. v. Mortgage Investments Inc., Ga. 
App., 131 S.E.2d 221, 80 B.L.J. 913. 


§695. Qualified indorsements. 


Arizona (1963) An indorsement in the 
form “For valuable consideration, we 
hereby assign all of our right, title and 
interest in the within installment note to 
W. O. Stewart” is not a qualified indorse- 
ment, as the words are not of similar im- 
port to the words “without recourse.” The 
indorser may be held on the note when 
the maker fails to pay. Coulter v. Stewart, 
379 P.2d 910, 80 B.L.J. 649. 


Florida (1963) Words of assignment on 
back of note are not equivalent to a qual- 
ified or without recourse indorsement. 
Potter v. Smith, Fla. App., 152 So.2d 513, 
80 B.L.J. 928. 
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INSURANCE 


§713. 


U. S. Court of Appeals, 3rd Cir. (1963) In- 
surance policy covering “loss which the 
Insured or any bank which is included in 
the Insured’s proof of loss and in which 
the Insured carries a checking or savings 
account” through forgery of any payroll 
check does not cover. bank which carried 
insured’s account but which deducted 
amount of loss on payroll checks with 
forged indorsements cashed by it from 
insured’s bank balance. Phoenix Assur- 
ance Co. v. First Bank & Trust Co., 316 
F.2d 530, 80 B.L.J. 740. 


U. S. District Court, W. D., North Carol- 
ina (1962) Bankers blanket bond which 
indemnified bank against loss arising from 
bank’s acceptance of documents which 
proved to have been counterfeited or 
forged as to signature did not cover loss 
arising from bank’s acceptance as security 
for loan of fictitious accounts receivable 
which were signed by officer of borrower 
but which represented non-existent ac- 
counts. North Carolina Nat'l Bank v. 
United States Casualty Co., 208 F.Supp. 
452, 80 B.L.J. 81. 


Iowa (1963) Rider on forged bond limiting 
liability of insurer to $2,500 per claim pro- 
tects bank to extent of $2,500 limit for 
each of 9 forgeries by same person, not 
for single $2,500 for all such forgeries, 
since rider is subject to “nonreduction of 
liability” clause in policy. Insurer also 
liable for full court costs and attorney’s 
fees incurred by bank in defense against 
claims based on forgeries, not merely lia- 
ble for proportion of costs as liability on 
policy bears to total forgery losses. Hum- 
boldt Trust & Savings Bank v. Fidelity & 
Casualty Co., 122 N.W.2d 358, 80 B.L.J. 
1014. 


Forgery insurance. 


jay 


§719. Fire insurance. 


South Carolina (1963) Where mortgagor 
was loss payee to the extent of its interest 
under a fire insurance policy and where 
mortgagor without authorization procured 
insurance on the same property from an- 
other company and where the building 
was destroyed by fire, the additional in- 
surance did not invalidate the first policy 
because mortgagee had a separate and 
distinct insurable interest. Laurens Fed- 
eral Savings & Loan Ass'n v. Home Insur- 
ance Co., 130 S.E.2d 558, 80 B.L.J. 811. 


INTEREST 


§740. Construction and validity of in- 
terest clause. 


Georgia (1963) A note for $560 payable in 
one installment may be properly consider- 
ed a note for $500 principal and $60 in- 
terest. Gazaway v. Israel, Ga. App., 130 
S.E.2d 269, 80 B.L.J. 555. 


LIEN AND SET-OFF 


Bank’s Lien or Right of Set-off 
Against Depositor. 


§771. Lien and set-off in general. 


U. S. Court of Appeals, 5th Cir. (1963) A 
bank has the right to set off a debt owed 
to it by its depositor against general de- 
posits accepted in good faith and in the 
regular course of business. This set off is 
not a preferential transfer under the 
Bankruptcy Act. McKee v. Hood, 312 F. 
2d 395, 80 B.L.J. 548. 
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Florida (1962) Bank, which was orally ad- 
vised of order enjoining depositor from 
withdrawing funds in savings account and 
which agreed to have account tagged, 
was not allowed to set off overdraft which 
bank innocently allowed in depositor’s 
checking account one day later before 
copy of injunction was delivered to bank. 
Griffin v. Gulf Life Ins. Co., Fla. App., 
146 So.2d 901, 80 B.L.J. 371. 


§787. Securities wrongfully transferred 


to bank. 


New Jersey (1963) A bank statement and 
certain other records regular on their 
face and appearing to have been made in 
the ordinary course of business should be 
admitted in evidence as showing payment 
of a note. Mahoney v. Minsky, 39 N. J. 
208, 188 A.2d 161, 80 B.L.J. 646. 


§807. 


Iowa (1963) Bank may set off deposit bal- 
ance of deceased borrower, which had 
been transferred to his widow as admin- 
istratrix, on unmatured note given by de- 
positor prior to death where it appears 
that the borrower's estate is insolvent. 
Ames Trust & Savings Bank v. Reichardt, 
121 N.W.2d 200, 80 B.L.J. 730. 


Effect of death of depositor. 


General Liens. 


§821.1. Liens in general. (See also §876). 


“Perfection and Priorities under the Uni- 
form Commercial Code”, article by Dallas 
W. Lee, presents a thorough analysis of 
the perfection of security interests and 
the priority of the creditor under the 
Uniform Commercial Code. 80 B.L.J. 
473, 567 (1963). 
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§821.2. Priority of liens. 


U. S. Court of Appeals, District of Colum- 
bia (1963) Indorsement and transfer of 
notes by retail seller to bank as pledge 
for advances by latter, marking by seller 
of its books to show pledges, collection of 
notes by seller and deposit of collection 
proceeds in special account at bank to be 
applied to indebtedness gave bank per- 
fected lien good against seller’s trustee in 
bankruptcy and having priority over Fed- 
eral tax lien, proof of claim of which had 
been filed with bankruptcy trustee. Ste- 
van v. Union Trust Co., 316 F.2d 687, 80 
B.L.J. 825. 


Oklahoma (1962) Bank’s prior chattel 
mortgage superior to lien of seller of feed 
to owner of cattle where bank neither re- 
quested nor consented to the furnishing 
of feed; and bank had no obligation to 
seller not to allow mortgagor to withdraw 
funds on deposit absent an injunctive 
order or indemnity bond. Fletcher v. 
Bank of Meeker, 376 P.2d 263, 80 B.L.J. 
273. 


§821.3. Effect of filing. 


California (1962) Kansas bank which fail- 
ed to list its lien upon certificate of title 
to motor vehicle was estopped from in- 
nocent California purchaser of vehicle 
although bank perfected its lien under 
Kansas law by recording its chattel mort- 
gage in the proper county. First Nat'l 
Bank of Hays City v. Sprigg, Dist. Ct. of 
App., 25 Cal. Rptr. 838, 80 B.L.J. 181. 


§821.5. Tax liens. 


U. S. Supreme Court (1963) Filed notice 
of Federal tax lien has priority over sub- 
sequently accruing liens for local real 
estate taxes, even where the law of the 
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state characterizes such taxes as expenses 
of sale, where a mortgage is foreclosed. 
United States v. Buffalo Savings Bank, 82 
S.Ct. 1554, 31 U.S.L.W. 4052, 80 B.L.J. 
132. 


U. S. Supreme Court (1963) Although a 
note secured by deed of trust has priority 
over Federal tax lien, the Federal tax lien 
is superior to a claim for attorney's fees 
even though provided for in the note, 
since the amount of such fees was not 
fixed until foreclosure decree rendered 
after Federal tax lien was filed. United 
States v. Pioneer American Ins. Co., 83 
S.Ct. 1651, 80 B.L.J. 1024. 


U. S. District Court, S$. D., New York 
(1962) New York bank account of Massa- 
chusetts corporation is personal property 
situated in Massachusetts for purposes of 
26 U.S.C. § 6323, and Government was 
not obligated to file notice of lien in New 
York to obtain priority over New York 
judgment creditor. United States v. Web- 
ster Record Corp., 208 F.Supp. 412, 80 
B.L.J. 346. 


Illinois (1962) Lien of United States for 
taxes upon the right of land trust bene- 
ficiary is subordinate to subsequently ac- 
cruing taxes paid pursuant to authority 
given in first mortgage, and also subse- 
quent to lien of second mortgage where 
second mortgage purchased land trustee’s 
bearer note after tax lien had been filed 
without notice of tax lien. Chicago Fed. 
Savings & Loan Ass’n v. Cacciatore, 185 
N.E.2d 670, 80 B.L.J. 181. 


Massachusetts (1963) Under Massachu- 
setts law, title to mortgaged realty is in 
mortgagee and is not property belonging 
to taxpayer, and foreclosure sale divests 
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junior federal tax liens as well as state 
liens for employment security taxes. Mil- 
ton Savings Bank v. United States, 187 
N.E.2d 379, 80 B.L.J. 456. 


MATURITY 


§841. Where no time of payment spec- 
ified. 

Vermont (1962) Note which contained 
promise to pay designated sum at un- 
designated time and which provided that 
if a default were made in payment of any 
installment, principal remaining unpaid 
would become due at option of holder, 
was not a demand note but gave payee 
option as to when to make demand for 
payment, and statute of limitations did 
not begin to run until such demand was 
made. C & T Discount Corp. v. Sawyer, 
185 A.2d 462, 80 B.L.J. 161. 


Wisconsin (1963) Promissory notes con- 
taining no maturity date are demand 
notes. In re Starer’s Estate, 121 N.W.2d 
872, 80 B.L.J. 741. 


§849.5. Acceleration clauses generally. 


New Jersey (1962) Event of default ac- 
celerated debt for purpose of mortgage 
foreclosure action but where promissory 
note was executed with mortgage but 
contained no reference to it, such event 
did not accelerate due date of note. Poul- 
trymen’s Service Corp. v. Brown, Ocean 
County Ct., 77 N. J. Super. 198, 185 A.2d 
706, 80 B.L.J. 359. 
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MORTGAGES 


Chattel Mortgages 
§867. Waiver of mortgagee’s rights. 


Vermont (1963) Where chattel mortgage 
called for continuing payments to mort- 
gagee of part of certain proceeds received 
by mortgagor and such payments were 
made and received by mortgagee after 
foreclosure was begun, the act of the 
mortgagee in receiving such payments 
constituted waiver of past defaults. Tru- 
deau v. Lussier, 189 A.2d 529, 80 B.L.J. 
741. 


§874. Validity of chattel mortgage. 


U. S. Court of Appeals, 2nd Cir. (1962) 
Where mortgage note provided for pay- 
ment in quarterly installments “beginning 
three months from date hereof”, but date 
of the note was left blank, chattel mort- 
gage in which note was incorporated was 
invalid under Connecticut Statute which 
provided that chattel mortgage, as con- 
dition of its validity, contain the terms of 
repayment. In re Waterbury Packing Co., 
Inc., 309 F.2d 743, 80 B.L.J. 274. 


Ohio (1962) Clause in chattel mortgage 
authorizing mortgagee, upon mortgagor’s 
default, without legal process to use such 
force as may be necessary to repossess 
mortgaged chattel even though it involv- 
ed breaking into the premises where chat- 
tel is located is void as contrary to public 
policy. Hileman v. Harter Bank & Trust 
Co., 186 N.E.2d 853, 80 B.L.J. 552. 


§883.5. Release of mortgage. 


Texas (1963) Finding that holder of chat- 
tel mortgage would accept mortgaged 
property in satisfaction of all indebted- 
ness on notes was not supported by evi- 
dence where chattel was not worth in- 
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debtedness and where holder’s conduct in 
taking control of chattel was consistent 
with action to protect his investment. En- 
senat v. Vazquez, Tex. Civ. App., 366 S. 
W.2d 605, 80 B.L.J. 930. 


§884. Sale of mortgaged property. 


California (1963) Where plaintiff sold au- 
tomobile to used car dealer and sent bill 
of sale and title certificate to dealer and 
received from dealer a check that proved 
worthless, plaintiff was estopped to seek 
to reclaim the automobile as against a 
good faith chattle mortgagee who ad- 
vanced money to the dealer on the auto- 
mobile. But plaintiff can recover from the 
chattel mortgagee the excess resulting 
from subsequent sale by the latter of the 
automobile over the amount advanced by 
the chattel mortgagee to the dealer on 
the automobile. McKee v. Peterson, Cal. 
App., 29 Cal. Rptr. 742, 80 B.L.J. 836. 


Maine (1963) Sale of an automobile on 
which there was a chattel mortgage to a 
dealer who allowed $495 trade in value 
was a conversion as of the date of sale 
and chattel mortgagee could recover $495 
from dealer, rather than $65, the price 
obtained by the dealer on resale of the 
automobile. Public Finance Corp. v. Pu- 
ritan Chevrolet Inc., 191 A.2d 112, 80 
B.L.J. 834. 


Real Estate Mortgages 
§887. Real estate mortgages generally. 


Ohio (1963) Statute setting up general 
rules and regulations governing banks and 
savings and loan associations which re- 
quired use of mortgage proceeds advanc- 
ed on a construction loan only for that 
purpose does not make construction mort- 
gage taken by savings and loan associa- 
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tion void as against other lien holders, 
where part of funds advanced were used 
to pay seller of property who sold it to 
mortgagor. Sharp Lumber Co. v. Manus 
Homes, Inc., Ohio App., 189 N.E.2d 447, 
80 B.L.J. 741. 


§895. Foreclosure. 


Florida (1963) Where mortgage was col- 
lected on behalf of mortgagee by agent, 
mortgagor defaulted and entire amount 
became due under acceleration clause 
absolutely declaring that, on default, the 
entire amount became due, the agent had 
authority to receive the entire balance 
due. The subsequent insolvency of the 
agent before turning the balance over to 
the mortgagee did not give the mort- 
gagee the right to foreclose; the mortgage 
was satisfied. Baader v. Walker, Fla. App., 
153 So.2d 51, 80 B.L.J. 836. 


New York (1962) Where mortgagor of real 
property is in default and mortgagee may 
satisfy his debt from proceeds of fire in- 
surance polices, mortgagee, under doc- 
trine of marshalling of assets, will not be 
allowed to foreclose mortgage, and must 
look to proceeds of insurance in order to 
enable subsequent mechanics lienor to 
escape without loss. Equitable Savings & 
Loan Ass'n v. 6322 20th Ave. Corp., Sup. 
Ct., 235 N.Y.S.2d 394, 80 B.L.J. 371. 


NATIONAL BANKS 
§900. State control of national banks. 


California (1962) National bank was re- 
tailer engaged in the business of selling 
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personalized checks to its depositors with- 
in meaning of California Use Tax Act, and 
its failure to collect such taxes from its 
depositors as an agent for the state made 
it liable to the state for such taxes. Bank 
of America Nat'l Trust & Savings Ass’n v. 
State Board of Equalization, Dist. Ct. of 
App., 26 Cal. Rptr. 348, 80 B.L.J. 274. 


§927. Action against national bank. 


U. S. Supreme Court (1963) Title 12, 
United States Code, Section 94 has not 
been repealed by implication, and _ its 
provisions limiting state court suits 
against a national bank to the county or 
city where the bank is located are man- 
datory not permissive. Mercantile Nat'l 
Bank at Dallas v. Langdeau, 82 S.Ct. 32, 
80 B.L.J. 252. 


NEGLIGENCE 
§930. Liability for negligence. 


California (1962) Where bank permitted 
employee of depositor to submit several 
deposit slips for the deposit of a single 
check which enabled her to hide her de- 
falcations, bank was liable in negligence 
to depositor. Barclay Kitchen, Inc. v. Cal- 
ifornia Bank, Dist. Ct. of App., 25 Cal. 
Rptr. 383, 80 B.L.J. 154. 


§930.1. Mistakenly accusing person of 


crime. 


Michigan (1962) Complaint against bank 
for malicious prosecution upon ground 
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that bank made criminal charge that 
debtor had submitted false financial state- 
ments in order to enable bank to collect 
debt was dismissed where debtor was 
convicted of such crime, and this was true 
although upon motion of the prosecutor a 
judgment of nolle prosequi was subse- 
quently entered against debtor; and debt- 
or’s action against bank for abuse of pro- 
cess was barred by statute of limitations. 
Moore v. Michigan Nat'l Bank, 117 N.W. 
2d 105, 80 B.L.J. 82. 


NEGOTIABILITY 


§935. Stipulations destroying negotia- 
bility. 

Maryland (1963) Promissory note contain- 
ed a warrant to confess judgment “as of 
any term” made note a non-negotiable 
instrument because without any specifica- 
tion of or limitation as to time judgment 
could have been entered prior to matur- 
ity. Stankovich v. Lehman, 187 A.2d 309, 


80 B.L.J. 554. 


OFFICERS, DIRECTORS AND 
EMPLOYEES OF BANKS 


Criminal liability of directors, 
officers or employees generally. 


U. S. Supreme Court (1962) A corporate 
officer is a “person” within the meaning of 
Section 1 of the Sherman Act and subject 
to its criminal penalties when he know- 
ingly participates in effecting a combina- 


§1067.5. 
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tion, contract or conspiracy forbidden by 
its terms even though he acts only in a 
representative capacity. United States v. 
Wise, 370 U. S. 405, 80 B.L.J. 456. 


§1077. Liability of bank for acts of of- 


ficers or employees. 


California (1963) Where branch manager 
made false representations which induced 
customers to borrow money from bank 
and advance it with other monies from 
their account to a third party, customers 
were entitled to have note cancelled and 
to damages against bank; and it did not 
matter that branch manager’s statements 
were statements of opinion rather than 
affirmations of fact. Bank of America 
Nat'l Trust & Savings Ass’n v. Hutchinson, 
Dist. Ct. of App., 27 Cal. Rptr. 787, 80 
B.L.J. 439. 


OVERDRAFTS 


§1147. Rights of bank against depositor 
where account overdrawn. 


Illinois (1962) Where wife withdrew sub- 
stantial portion of joint account without 
presenting passbook and put funds in her 
individual account, and where husband 
later made withdrawal from joint account 
which created overdraft, the overdraft 
was his debt alone and bank could not 
charge said amount against wife’s indi- 
vidual account. Nielson v. Suburban 
Trust & Savings Bank, App. Ct., 185 N.E. 
2d 404, 80 B.L.J. 133. 
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§1167.5. Criminal liability under various 


statutes—United States. 


U. S. Court of Appeals, 9th Circuit (1963) 
The mere drawing and cashing of an over- 
draft by a bank officer, without more, is 
not a criminal offense, even in connection 
with alleged kiting of checks. It must be 
shown that the bank suffered a loss and 
that the funds of the bank were converted 
to the benefit of the defendant or someone 
else. U. S. v. Wiggenhorn, 312 F.2d 289, 
80 B.L.J. 648. 


§1167.9. — Arizona. 


Arizona (1963) The entry on the books of a 
savings and loan association of checks ac- 
tually deposited with it is not a false entry 
even though the checks were overdrafts. 
State v. Heron, 381 P.2d 764, 80 B.L.J. 
928. 


PAYEE 


§1203. Instrument must be definite as to 


payee. 

Louisiana (1963) Check drawn to order of 
entity may be validly indorsed by agent 
of entity even though there is no corpora- 
tion having the payee’s name. The drawer 
admits existence of the payee and his 
then capacity to indorse. Shreveport Auto 
Finance Corp. v. Southwestern Iron Corp., 
La. App., 155 So.2d 71, 80 B.L.J. 1017. 


PAYMENT 
§1210. Liability of drawee. 


U. S. Court of Appeals, 10th Cir. (1962) 


xxix 


Depositor, who opened account by giving Ee 
bank telegraphic instructions to credit a 
deposit to account in trade name and re- 
quested bank to notify a third party of 
the deposit, was precluded by his own 
negligence from recovering amount of 
deposit from bank which allowed the aa 
third party to sign a signature card and 4 
draw checks upon the account. Winchell E. 
v. Moffat County State Bank, 307 F.2d r 
280, 80 B.L.J. 81. - 


§1214. Part payment of note. 


Texas (1963) Where holder of note for 
$4,871.93 sues maker on note alleging 
that only $2,747.97 is due, the holder can 
recover the amount claimed by it even 
though no credits are entered on note for 
payments made. The burden is on the 
maker to prove payment or release of fur- 
ther sums. Southwestern Fire & Casualty 
Co. v. Larue, 367 S.W.2d 162, 80 B.L.J. 
930. 


§1215. Application of payment. 


Colorado (1963) Where complaint is made a 
for about $13,000 due on note and it de- aa 
veloped that plaintiff has mistakenly ap- 
plied payments received to payment of an 
open account of some $9,700 between the 
parties, plaintiff should be allowed to 
amend his complaint and set up a separate A 
claim on the open account. Coffman v. er 
Tate, 379 P.2d 399, 80 B.L.J. 928. _ 


§1220. Payment to person other than 
holder. 


Virginia (1962) Where maker of note paid 
mortgage broker-payee of note after 
mortgage broker had transferred note to 
bank as collateral security, note remained 
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a valid obligation which bank was en- 
titled to enforce since maker took risk 
that mortgage broker had authority to 
make collection for the bank. American 
Security & Trust Co. v. Juliano, Sup. Ct. 
of App., 127 S.E.2d 348, 80 B.L.J. 180. 


§1223. 


Kansas (1962) Where bank charged checks 
drawn by one depositor to account of sec- 
ond depositor with similar name, bank 
was liable to second depositor notwith- 
standing statute which required depositor 
to notify bank within six months of pay- 
ment of checks with unauthorized sig- 
nature. Wichita Frozen Foods Co., Inc. 
v. Union Nat'l Bank of Wichita, 376 P.2d 
933, 80 B.L.J. 366. 


Payment of checks. 


§1225. Payment to unauthorized person. 


New York (1962) Payment of a check to 
order of Recine Way Caterers and in- 
dorsed by assignee for creditors of Recine 
Way Restaurant and credited to the lat- 
ter’s account was proper where the caterer 
and restaurant are one and the same with 
the latter doing business under the name 
of the former. Gerhard v. Chemical Bank 
New York Trust Co., Civ. Ct., 238 N.Y.S. 
2d 199, 80 B.L.J. 929. 


§1250. Liability where drawer or payee 


arrested. 


California (1963) Where depositor was ar- 
rested after giving a $32.68 check which 
was dishonored for “account closed” and 
depositor alleged having sufficient bal- 
ance at the time, the complaint states a 
cause of action in both tort and contract 
and there is proximate causation between 
the dishonor and the arrest. The “non- 
payment of error act” as adopted in the 
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state does not prevent recognition of com- 
pensatory damages for actual loss of rep- 
utation and impairment of health. Weaver 
v. Bank of America Nat'l Trust & Savings 
Ass'n, 30 Cal. Rptr. 4, 389 P.2d 644, 80 
B.L.J. 626, affirming lower court, 25 Cal. 
Rptr. 134, 80 B.L.J. 140. 


§1264. Check “in full” of disputed claim. 


Georgia (1963) Where builder rendered 
bill for home improvement work of about 
$1,400 and homeowner tendered check in 
final payment of about $350, and builder 
retained check without action for an un- 
reasonably long time, the balance claimed 
by builder may not be recovered. Baggett 
v. Chaviois, Ga. App., 131 S.E.2d 109, 80 
B.L.J. 741. 


PLEDGE AND COLLATERAL 


§1269. Pledge and collateral in general. 


“The Lazy Lawyer's Guide to Secured 
Transactions Under the Code”, article by 
Peter F. Coogan, presents a comprehen- 
sive, analytical discussion of Article 9 of 
the Uniform Commercial Code—Secured 
Transactions. 80 B.L.J. 195 (1963). 


“Perfection and Priorities under the Uni- 
form Commercial Code”, article by Dallas 
W. Lee, presents a thorough analysis of 
the perfection of security interests and the 
priority of the creditor under the Uniform 
Commercial Code. 80 B.L.J. 567 (1963). 
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SAVINGS AND LOAN ASSOCIATIONS 


§1358.2. In general. 


Pennsylvania (1963) Approved application 
for change of location of a savings and 
loan association was held not to be a clear 
abuse of discretion on the part of the 
Building and Loan Board even though 
three neighborhood building and loan as- 
sociations opposed the application. First 
Federal Savings & Loan Assn. v. Myers, 
188 A.2d 716, 80 B.L.J. 929. 


Texas (1963) Court will not disturb ruling 
of Banking Commissioner granting char- 
ter to new building and loan association 
at request of contesting building and loan 
associations unless it appears action of 
Commissioner is arbitrary and without 
due regard to facts. Phillips v. Brazosport 
Savings & Loan Ass'n, 366 S.W.2d 929, 
80 B.L.J. 835. 


§1358.3. Federal Savings and Loan As- 


sociations. 


U. S. Court of Appeals, District of Colum- 
bia (1961) Federal Home Loan Bank 
Board regulations permitting Federal sav- 
ings and loan associations to perform 
“bank like” functions are valid. The use 
of the term “savings account” in the reg- 
ulations does not transform investment in 
share capital into debtor-creditor rela- 
tionship or make the investor a depositor 
in a bank. Challenge to regulations by 
state bankers association and by certain 
banks not sustained. Wisconsin Bankers 
Assn. v. Federal Home Loan Bank Board, 
294 F.2d 714, cert. den. 368 U. S. 938, 
979, 80 B.L.J. 58. 


Florida (1963) State court has jurisdiction 
to invalidate proxies given by members 
of Federal savings and loan association, 
since Federal law has not pre-empted that 


area. On the other hand, a state court 
may not order appointment of a receiver, 
calling of a membership meeting or oust- 
ing of directors of a Federal savings and 
loan association. Pearson v. First Federal 
Savings and Loan Ass'n, Fla. App., 149 
So.2d 891, 80 B.L.J. 649. 


SAVINGS BANKS 


§1367.5. Savings bank life insurance. 


Massachusetts (1963) It is constitutional 
for proposed statute to prohibit discrimin- 
ation by savings bank life insurance de- 
partments against blind applicants, even 
though proposed statute does not apply 
to all life insurers doing business in the 
state. Opinion of the Justices, 189 N.E.2d 
849, 80 B.L.J. 647. 


Massachusetts (1963) Under a savings 
bank life insurance policy, premiums 
were payable annually and dividends 
were to be used to reduce premiums. It 
was held that savings bank did not have 
to apply accrued dividend to pay only 
quarterly premium when premium was 
payable annually and that policy had 
lapsed before death of insured. Simmons 
v. Cambridge Savings Bank, 191 N.E.2d 
681, 80 B.L.J. 1089. 


SIGNATURE 
§1373.5. Proof of signature. 


Kentucky (1963) The mere fact that al- 
leged maker did not remember signing 
note and therefore denies signing it is not 
enough to defeat action on note by payee, 
where it appears that the signature on the 


note was that of alleged maker. Payne v. 
Terry, 367 S.W.2d 277, 80 B.L.J. 929. 
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STATUTE OF LIMITATIONS 


§1386. Action on note. 


North Carolina (1962) Institution of suit 
by payee against two of three co-makers 
of promissory note constituted an elec- 
tion of his option to accelerate effective 
against all three co-makers, and statute 


of limitations as to entire note began run- ~ 


ning against third co-maker at that time. 
Shoenterprise Corp. v. Willingham, 127 
S.E.2d 767, 80 B.L.J. 175. 


§1397. Action to recover payment on 
forged instruments. 


Texas (1963) Written authority given to 
a bank naming persons authorized to 
sign, indorse and cash checks for de- 
positor is a written contract governed by 
four-year statute of limitations, rather 
than two-year statute of limitations; and 
bank paying checks indorsed without au- 
thority held proceeds for benefit of de- 
positor unless depositor had received pro- 
ceeds of checks. Heusinger Hardware Co. 
v. First Nat'l Bank, Tex. Civ. App., 367 
S.W.2d 710, 80 B.L.J. 806. 


STOCK AND STOCKHOLDERS 
§1419. Transfer and sale of stock. 


Georgia (1963) Issuer of stock is liable for 
wrongful redemption by broker under 
forged stock power and is under duty to 
determine whether stock power was gen- 
uine, particularly when issuer had on file 
the signature of the owner. Frye v. Com- 
monwealth Investment Co., Ga. App., 
131 S.E.2d 569, 80 B.L.J. 1083. 
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STOPPING PAYMENT 
§1462. Right to stop payment. 


Vermont (1963) Where defendants agreed 
to pay dealer $2,000 plus their damaged 
truck in trade for a new truck and one of 
defendants mistakenly gave dealer not 
only a $2,000 check but also another 
$1,200 insurance settlement check receiv- 
ed for accident claim on the damaged 
truck, defendants had right to stop pay- 
ment on the $2,000 check and were liable 
to dealer for $800 plus interest, rather 
than $2,000. Cody Chevrolet Inc. v. Roy- 
er, 189 A.2d 554, 80 B.L.J. 649. 


§1469. Stopping payment of certified 


check. 


Illinois (1962) Drawer of check which has 
been certified at drawer’s request before 
delivery has the right to require the cer- 
tifying bank to refuse payment, as against 
the payee who is not a holder in due 
course. Such a payee has no right of ac- 
tion against the drawee bank which re- 
fused to pay the check. Winston v. Kas- 
par Amer. State Bank, App. Ct., 184 N.E. 
2d 725, 80 B.L.J. 63. 


§1473. Effect of stopping payment. 


California (1963) Where lender stopped 
payment on checks representing loan to a 
borrower thereby causing certain checks 
drawn by the borrower on his account to 
be returned unpaid with resulting im- 
pairment of his credit, borrower's action 
against lender for unlawfully stopping 
payment of the checks is an action upon 
the instruments and borrower is limited 
in such an action to recovering the face 
amount of the checks. Charlotte Guyer 
& Assoc. v. Franklin Factors, Dist. Ct. of 
App., 27 Cal. Rptr. 575, 80 B.L.J. 372. 
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§1475. Where bank is protected. 


South Dakota (1962) Where depositor 
sued bank for paying check over stop 
payment order, court held that depositor 
was bound by terms in signature card 
contract which exculpated bank for neg- 
ligently paying check over stop payment 
order and which obligated depositor to 
notify bank within ten days of claimed 
error in statement of account. Haman v. 
First Nat'l Bank in Sioux Falls, 115 N.W. 
2d 883, 80 B.L.J. 70. 


§1476. Right of bank to recover money 
paid on stopped check. 


Missouri (1963) Where check was issued 
on June 10 postdated August 1, paid by 
the bank on June 12, and drawer stopped 
payment on July 2, the bank was entitled 
to recover the proceeds from the person 
receiving payment, where it appeared 
that neither the latter nor the bank had 
been aware of the date. It was held that 
payment had taken place under a mistake 
of fact, that the person receiving payment 
had not changed his position, and that 
bank’s negligence in paying postdated 
check should not bar recovery. Delmar 
Bank v. Douglas, Mo. App., 366 S.W.2d 
80, 80 B.L.J. 726. 


Texas (1963) Bank entitled to recover 
amount paid on check over stop payment 
order from payee who received proceeds. 
Payee had acted in good faith in present- 
ing check on belief that stop payment 
order had been rescinded. Recovery 
should be allowed as payment, even 
though careless, was made under mistake 
of fact, unless defendant-payee is able to 
show damage resulting to him from bank’s 
negligence. Capital Nat'l] Bank v. Woot- 
ton, Tex. Civ. App., 369 $.W.2d 475, 80 
B.L.J. 1075. 


Xxxiii 
TAXATION 
§1503.5. 


“Multistate Taxation in Banking”, article 
by Martin Saxe and Lloyd D. Keigwin, 
discusses state taxation of interstate com- 
mercial banking transactions, 80 B.L.]. 
387 (1963). 


Bank taxation generally. 


“State Taxation of Equipment Leasing”, 
article by Martin Saxe and Lloyd D. Keig- 
win, analyzes possible tax aspects of 
equipment leasing business into which 
banks are entering. 80 B.L.J. 1037 (1963). 


§1504. Taxation of national banks. 


“History of the National Financial Insti- 
tution Excise Tax and its Adoption in Ala- 
bama”, article by Arnold L. Barrett, con- 
siders state taxation of national banks, 80 
B.L.J. 875 (1963). 


Illinois (1963) State sales tax is not dis- 
criminatory as applied to sales to national 
bank where tax applies to sales to state 
banks, even though sales to the state or 
political subdivisions or instrumentalities 
thereof are exempt while there is no such 
exemption on sales to the United States. 
National Bank of Hyde Park v. Isaacs, 188 
N.E.2d 704, 80 B.L.J. 722. 


§1517. Savings banks. 


“Taxation of Mutual Savings Banks and 
Savings and Loan Associations under the 
Revenue Act of 1962”, presentation and 
discussion of the extensive changes in the 
taxation of mutual savings banks and sav- 
ings and loan associations provided for in 
the Revenue Act of 1962, 80 B.L.J. 116 
(1963). 


§1517.5. 


“Taxation of Mutual Savings Banks and 
Savings and Loan Association under the 


Savings and loan associations. 
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Revenue Act of 1962”, presentation and 
discussion of the extensive changes in the 
taxation of mutual savings banks and sav- 
ings associations provided for in the Rev- 
enue Act of 1962, 80 B.L.J. 116 (1963). 


U.S. Court of Appeals, 6th Circuit (1963) 
A savings and loan association may not, 
for Federal income tax purposes, deduct 
additions to reserves required to be set 
aside under local law, where surplus, un- 
divided profits and reserves exceed 12% 
of deposits and withdrawal accounts. To- 
ledo Home Federal Savings & Loan Assn. 
v. US., 318 F.2d 292, 80 B.L.J. 1025. 


§1522. Income tax. 


“Special Report for Banks under Revenue 
Act of 1962”, presentation and discussion 
of the extensive changes in the taxation 
of banks provided for in the Revenue Act 
of 1962, 80 B.L.J. 99 (1963). 


“Taxation of Mutual Savings Banks and 
Savings and Loan Associations under the 
Revenue Act of 1962”, presentation and 
discussion of the extensive changes in the 
taxation of mutual savings banks and sav- 
ings and loan associations provided for 
in the Revenue Act of 1962, 80 B.L.J. 116 
(1963). 


§1530. Tax exempt securities. 

“Tax Free Income and Capital Gain Lia- 
bility”, article by Robert S. Damerjian, 
discusses the tax aspects of purchasing 
municipal bonds, 80 B.L.J. 511 (1963). 


§1531. Valuation for purposes of tax- 
ation. 

“The Use of Purchase Lease-Back as 
a Method of Funding by Banks”, arti- 
cle by John Stark, discusses the contro- 


versy surrounding a purchase lease — 
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back and its use as a method of funding 
by banks, 80 B.L.J. 516 (1963). 


TENDER 


§1537. Effect of tender. 


Missouri (1963) Holder of promissory 
note which was in default and which con- 
tained an acceleration clause waived his 
option to treat entire debt as due by fail- 
ing to exercise his option before the debtor 
made a proper tender of the amount over- 
due. Capital City Motors, Inc. v. Thomas 
W. Garland, Inc., 363 S.W.2d 575, 80 
B.L.J. 555. 


TRANSFERS WITHOUT INDORSEMENT 


§1556. Effect of transfer without indorse- 
ment. 


Wisconsin (1963) Where bank brought 
suit as transferee of unindorsed note held 
by it as security, it could not recover face 
amount of note but was limited to amount 
of debt to it; maker who affirmed contract 
giving rise to note could not, however, 
assert fraud as defense to or setoff against 
bank’s claim. Peoples Trust & Savings 
Bank v. Standard Printing Co., 119 N.W. 
2d 378, 80 B.L. J. 425. 
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TRAVELER'S CHECKS 
§1559. Traveler's checks. 


Florida (1962) Issuer of travelers checks 
was not entitled to recover from distrib- 
utor from whom checks were stolen even 
though distribtuor failed to insure against 
theft as it had undertaken to do, because 
issuer had to dishonor checks and it failed 
to prove that it was under no duty to dis- 
honor to the detriment of its business rep- 
utation. Winter v. American Automobile 
Ass'n, Dist. Ct. of App., 149 So.2d 386, 80 
B.L.J. 444. 


TRUST COMPANIES 
§1560. Powers and liabilities. 


Illinois (1963) An incorporated eleemosy- 
nary foundation is not a trust company 
within the terms of the Illinois Trust 
Companies Act, which was intended to 
apply to trust companies engaged in the 
business of administering trusts for profit. 
Kelly v. Guild, Ill. App., 191 N.E.2d 377, 
80 B.L.J. 929. 


UNIFORM COMMERCIAL CODE 
§1562.53. 


Connecticut (1963) Where note was signed 
“Rischall Electric Co., Inc., Harold M. 
Rischall,” it was not signed in a represent- 
ative capacity by Harold M. Rischall, and 
latter is personally liable on note under 


Article 3—Commercial paper. 


Uniform Commercial Code § 3-403. Uni- 
versal Lightning Rod, Inc. v. Rischall 
Electric Co., 24 Conn. Sup. 399, 192 A.2d 
50, 80 B.L.J. 1025. 


Pennsylvania (1963) An accommodation 
party who signed or indorsed checks is 
not liable to the party accommodated, 
even though the party accommodated is 
the payee. Uniform Commercial Code 
§ 3-415 applied. United Refrigerator Co. 
v. Applebaum, 189 A.2d 253, 80 B.L.J. 
647. 


§1562.54. Article 4—Bank deposits and 
collections. 


“Bank Deposits and Collections”, article 
by John J. Clarke, analyzes Article 4 of 
the Uniform Commercial Code as enacted 
in New York. 80 B.L.J. 1 (1963). 


“The Bank-Depositor Relationship — A 
Comparison of the Present Tennessee 
Law and the Uniform Commercial Code”, 
article by John A. Spanogle, Jr. 80 B.L.J. 
943 (1963). 


Massachusetts (1962) Drawer of checks 
which were “cashed” by collecting bank 
upon forged payee’s indorsements had no 
cause of action against the collecting 
bank for money had and received, con- 
version or negligence under Massachu- 
setts Uniform Commercial Code. Stone & 
Webster Engineering Corp. v. First Nat'l 
Bank & Trust Co., 184 N.E.2d 358, 80 B. 
L. J. 51. 


§1562.59. Article 9 — Secured transac- 
tions. 

“The Lazy Lawyer's Guide to Secured 
Transactions under the Code”, article by 
Peter F. Coogan, presents a comprehen- 
sive, analytical discussion of Article 9 of 
the Uniform Commercial Code-Secured 
Transactions. 80 B.L.J. 195 (1963). 
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“Financing the Acquisition of New Goods 
under the Uniform Commercial Code”, 
article by William E. Hogan, analyzes 
the provisions of the Uniform Commercial 
Code pertaining to purchase money fi- 
nancing, pointing out problems solved by 
the Code as well as those introduced. 80 
B.L.J. 291 (1963). ; 


“Perfection and Priorities under the Uni- 
form Commercial Code”, article by Dellas 
W. Lee, presents a thorough analysis of 
the perfection of security interests and 
the priority of the creditor under the Uni- 
form Commercial Code. 80 B.L.J. 473, 
567 (1963). 


“The Impact of Article 9 of the Uniform 
Commercial Code on Creditors’ Rights in 
Bankruptcy”, article by Oscar Spivack, 
discusses the rights of creditors in bank- 
ruptcy and how these rights are affected 
by the Uniform Commercial Code. 80 
B.L.J. 593 (1963). 


Massachusetts (1963) Under Uniform 
Commercial Code, filed financing state- 
ment covering all contents of luncheon- 
ette is effective although debtor’s name 
was misspelled, statement did not name 
cash register as specifically covered and 
statement had no after-acquired property 
clause. Security agreement had such a 
clause. Financing statement is sufficient to 
reach subsequently-acquired cash register 
and secured party prevails over seller on 
credit of cash register. Nat'l Cash Register 
v. Firestone & Co., 191 N.E.2d 471, 80 
B.L.J. 885. 


Pennsylvania (1962) Where collection pro- 
ceeds were deposited by debtor in bank 
account contrary to debtor's security 
agreement with lender with perfected se- 
curity interest under Uniform Commer- 


cial Code, bank had no right of set-off. 
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Middle Atlantic Credit Corp. v. First 
Penn. Banking & Trust Co., Super. Ct., 
185 A.2d 818, 80 B.L.J. 261. 


USURY 
§1564. What constitutes usury. 


Nebraska (1963) Motor Vehicle Retail In- 
stallment Sales Act held unconstitutional 
as special legislation regulating the inter- 
est on money, void under State Constitu- 
tion. Statute set different maximum rates 
on time sales of automobiles depending 
on model year of automobile being financ- 
ed. Purchaser on time sale was able to 
avoid his obligation which was a loan 
and usurious as exceeding maximum rate 
governing installment loans. Elder v. 
Doerr, 122 N.W.2d 528, 80 B.L.J. 890. 


Nebraska (1963) A valid time installment 
sale rather than a loan, occurs only 
where the buyer is actually informed of 
and has at the time the sale is made an 
opportunity to choose between a cash and 
a time sale price. Under the circumstances 
the case at bar is a usurious loan. General 
Motors Acceptance Corp. v. Mackrill, 122 
N.W.2d 742, 80 B.L.J. 1090. 


WAREHOUSE RECEIPTS 
§1595. Rights of bona fide holder. 


U. S. Court of Appeals, 5th Cir. (1963) 
Although Alabama statute required re- 
cording of conveyance of personal proper- 
ty to secure debt, no recording was nec- 
essary where lender had possession of 
warehouse receipts representing secured 
goods. Possession of warehouse receipts 
was equivalent to possession of the se- 
curity. Union Bank & Trust Co. v. Azar, 
316 F.2d 433, 80 B.L.J. 835. 
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